Law, Strategy and Competitive Advantage
By:
Robert C. Bird*
Firms continuously seek a competitive advantage over rivals.1 Identifying sources of
competitive advantage has long interested strategy theorists. 2 Scholars have identified
competitive advantage opportunities in most business-related disciplines, including
marketing,3 accounting,4 human resources,5 and management.6 Scholars have also
studied competitive advantage from cross-functional perspectives such as organizational
capital,7 human capital,8 and global competition.9 The result has been a voluminous
literature improving firm strategy.
In spite of these efforts, the notion that law may be a source of competitive advantage
remains largely unexplored.10 This is especially noteworthy given that legal issues may
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require as much as twenty-five percent of a CEO’s time.11 According to approximately
900 surveyed business executives attending a management development program, law
ranked second only to finance and human resources as a valuable discipline.12 Recent
demands for increased corporate regulation pursuant to the Sarbanes-Oxley Act of
2002,13 the increased demand for legal compliance programs,14 and the widespread use of
litigation as a tool for business reform,15 have increased firm’s regulatory obligations.
Legal issues may be one of the most important determinants in a firm’s external operating
environment.16 Law is likely the last great source of untapped competitive advantage.17
This article bridges the divide between management and legal literature by accomplishing
two goals. First, Part I this article will examine whether the legal environment can
produce the most sought after type of competitive advantage – a long-term sustainable
one that rivals that cannot easily imitate. After concluding that law is an abundant source
of sustainable competitive advantage, Part II of this article will hypothesize variables that
might encourage legally strategic thinking. If scholars can better understand the
characteristics of firms and the attitudes of managers that promote legal strategy, both
scholars and managers can devise ways to capture value from the legal environment that
have never been previously considered. This article concludes that law and strategy
research can contribute much to both disciplines and can produce beneficial insights for
scholars, practitioners, and managers alike.
I. THE CORNERSTONES OF COMPETITIVE ADVANTAGE
A. The Resource Based View of the Firm
The resource-based view of the firm, which underlies this article’s discussion of
competitive advantage, was developed in an attempt to build a basis for understanding
business policies.18 At its core, the resource-based view posits that firms may obtain
sustainable competitive advantage by focusing on strategies that leverage their internal
11
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resources to take advantage of environmental opportunities.19 Whereas strategic
management research focuses on isolating and addressing a firm’s external opportunities
and threats,20 resource-based research develops frameworks that define characteristics
that resources must possess in order to confer a strategic advantage.21
Numerous theorists have contributed to the current understanding of the resource-based
view of competitive advantage. For example, Dierickx and Cool identified asset mass
efficiencies, inter-connectedness of assets, asset erosion, and causal ambiguity as sources
of competitive advantage.22 Peteraf examined the impact of superior resources, ex post
limits to competition, imperfect resource mobility, and ex ante limits to competition on
competitive advantage.23 More recently Lavie examined the impact of the
interconnectedness of firms on competitive advantage.24
While some researchers have refined our understanding of the resource-based view of the
firm, others have applied this framework to business sub-specialties. One group of
scholars applied the resource-based view by hypothesizing variables in service industries
that would be sources of sustainable competitive advantage.25 Another scholar concluded
that firm efforts to obtain competitive advantage had a positive impact on the use of
product life cycle cost controls.26 Scholars have also used the resource-based view to
examine the impact of the unit cost of manufacturing, fast delivery, flexibility to change
volume, inventory turnover, and cycle time on a firm’s competitive advantage.27 Other
scholars developed and applied a cost-knowledge management framework that examined
the impact of knowledge management practices on competitive advantage.28 The ability
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of a firm to turn its human resource systems,29 organizational capital,30 or
interconnectedness with other firms31 into a competitive advantage has also been
explored. The resource-based view is considered “one of the most influential
frameworks of the strategic management literature.”32
B. The Promising Intersection of Law and Strategy
In spite of its influence, scholarship studying the resource-based view of the firm has
given little attention to law as a competitive advantage. The closest well-developed
analogue has been the study of firms’ influence over government public policy.33 This
research addresses the influence of government institutions on firm behavior34 as well as
efforts to change government policy.35
The law and strategy research that is the focus of this article is distinct from the study of
corporate political activity.36 Corporate political activity focuses on firm attempts to
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shape government policy. By contrast, law and strategy research examines the ability of
managers to extract competitive advantage in a legal environment that is already
established. It is this latter stream of research that has been both underdeveloped and
holds significant promise.
One example is work by Tom Hinthorne, who noted that historically contingent
structures of thought and situational circumstances both enable and constrain the legal
actions that serve business ends.37 Hinthorne applied this concept to the airlines industry
to help explain how business practices by managers who understand the law and the
associated structures of power will have an enhanced ability to protect and enhance
shareholder wealth.38 Hinthorne concluded that “lawyers and corporate leaders who
understand the law . . . have a unique capacity to protect and enhance share-owners
wealth.”39
Outside the business strategy literature, the discussion of law as a competitive advantage
has received greater, but still modest, attention. Initial efforts attempted to view law as a
factor in a firm’s competitive environment, placing it on par in strategic value with other
disciplines. George Siedel presented a circular framework in which government
regulation, litigation and compliance participate equally with other environmental forces
such as technology and entrepreneurship to influence firm strategy and operations.40
James Holloway developed a legal-managerial analysis framework to aid in management
decision-making of legal decisions.41 This framework advocates a common thinking and
understanding of legal and management problems and encourages firms to implement
decisions in a coordinated fashion.42 Constance Bagley presented through a case study an
examination of the various legal dimensions involved in managerial decision making.43
Bagley recommends that a firm’s legal strategy and business strategy should be
consistent with one another.44
These authors have also developed more holistic approaches to viewing law as a strategic
tool. Siedel remarked that traditional firms use a fight or flight approach when dealing
with legal problems.45 He suggested that managers “climb to the balcony” to reframe
legal issues as business concerns.46 Applying this concept to a variety of legal topics, he
noted that regulation often presents an opportunity for competitive advantage and should
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be viewed as more than just a cost of doing business.47 Similarly, Bagley thoughtfully
encouraged managers to treat their lawyers as strategic partners in decision-making.48
Bagley focused on using law as a mechanism for capturing value and reducing risk.49
A forthcoming article by the author classifies the legal strategic behavior of firms into
five pathways.50 ‘Avoidance’ firms are defined as those that view regulations as costly
and senseless obstacles to be evaded whenever possible.51 While ‘compliance’ firms seek
only to follow the law as written, ‘prevention’ firms implement business approaches to
anticipate future legal problems.52 ‘Advantage’ firms equate the strategic relevance the
legal environment with other business disciplines.53 Finally, the rare ‘transformation’
firm succeeds in using the legal environment to redefine a core mission or aspect of the
organization.54
Most recently published is Bagley’s article on the value of legal astuteness.55 This work
proposes that legal astuteness, defined as the ability of a top management team to
communicate with legal counsel and collaboratively solve problems, is a valuable
managerial capability that enhances firms.56 Legal astuteness is established through a set
of value-laden attitudes that accept responsibility for managing legal aspects of business
and skillful anticipation of future regulations and how they might be interpreted.57 It is
also established through a proactive approach to regulation, an exercise of thoughtful
judgment toward legal opportunities, and possession of legal literacy.58 Legally astute
managers can apply their skills to capture value by using formal contacts to strengthen
relationships and reduce transaction costs, protect and enhance the value of firm
resources, creating options through contracts and other options, and convert regulatory
restraints into opportunities.59 The article concludes that top management teams having
legal astuteness can capture competitive advantages for their firms.60 A summary of how
the legal environment facilitates business goals is illustrated in Exhibit 1.

Scholars are becoming increasingly aware that legal issues are too important to be left to
lawyers and that business strategy could significantly benefit from an understanding of
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the legal environment in which all businesses operate. In spite of these welcome
advances, the research on law and strategy needs significant development. This next
section applies a widely utilized strategy framework to the legal environment and
explores whether law may be a source of sustainable competitive advantage.
C. Can Legal Resources Support A Sustainable Competitive Advantage?
Put simply, competitive advantage is defined as a value-creating strategy using firm
resources that improves a firm’s efficiency or effectiveness in ways not in use by current
or potential competitors.61 Not all firm resources yield advantages. A large
bureaucracy, a conservative culture, or an outdated distribution network may confer no
advantage or even deter a firm from achieving competitive advantages.62 Furthermore,
not all advantages make firms more competitive. A firm with a favorable building lease,
low employee health care costs, or an established history may not necessarily be able to
translate these features into a competitive advantage.63
Even if a firm establishes a competitive advantage, not all competitive advantages are
sustainable ones. Rivals will not hesitate to emulate a competitive advantage thereby
nullifying its effectiveness. For example, a company-wide purchase of readily-available
information technology may confer an ephemeral benefit as attentive rivals negate that
benefit by incorporating the same technology. A firm’s competitive advantage is
therefore sustainable when it is both not being implemented by rivals and other firms are
unable to duplicate the strategy over the long-term.64 Customers benefit from the practice
directly through obtaining superior products or services or indirectly through buying
equivalent products or services to rivals at lower prices.65 As a result, only certain
resources can establish the basis for a sustained competitive advantage that can outpace
rivals.
Can law be one of those resources? According to some, intangible resources like the legal
environment are more likely than tangible resources to produce a competitive advantage
and to meet Barney’s four conditions.66 According to Barney, and illustrated as part of
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Exhibit 2, a firm resource must possess four attributes before it can create a sustained
competitive advantage. First, a firm resource must possess value.67 Firm resources are
valuable when they enable a firm to implement a strategy that will improve its efficiency
or effectiveness.68 Valuable resources negate threats or enable opportunities depending
upon the firm’s position in its industry. Valuable resources may also be source of
differentiation that firms can exploit.69
Laws undoubtedly have some value to firms, if only because they have a significant
impact on a firm’s internal capabilities. Directors, top managers, and shareholders all
benefit from law’s clear allocation of power and responsibility. Boards of directors are
shielded from constant scrutiny and the threat of litigation by the business judgment rule,
which forces courts to defer to the judgment of board members in all but the most
grievous of circumstances.70 Patent laws grant a limited monopoly to inventors that
allow them to reap the financial rewards of their innovation. Trademarks shield valuable
brands from confusion and tarnishment. Laws prevent executives from publishing
misleading information that might manipulate stock prices and shareholders may rely on
public information disbursed by firms with confidence.71 Firms cannot sustain unsafe
workplace practices in misguided efforts to improve productivity.72
Laws also influence a firm’s external environment. Liability statutes regulate the
manufacture of products and environmental compliance procedures.73 Laws lubricate the
acquisition of external capital by granting investors limited liability, allowing
entrepreneurs to start fresh after a business failure through bankruptcy laws, and
establishing the transparency of capital markets through insider trading and disclosure
laws.74 Finally, laws enable free and open labor markets through the prohibition of
unwanted discrimination and enabling an employment at will default rule.75 The legal
environment of business enhances firm value.
Second, Barney notes that a resource must be rare in order for it to support a sustainable
competitive advantage.76 Barney explains that, at a minimum, the number of firms
Intangible Assets, 7 J. INTELL. CAP. 406, 411-14 (2006) (identifying and discussing law as an intangible
asset).
67
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possessing the valuable resource must be less than the number of firms needed to
generate perfect competition in an industry.77 If all firms possess the same resource, then
exploitation of that resource by one firm can be readily copied by rivals, thereby negating
the possibility of sustained competitive advantage.78
Laws themselves are not rare. Laws are present in virtually every jurisdiction around the
world and applicable to virtually every industry that a business can pursue. However,
every jurisdiction, location, or practice has its own legal environment to contend with.
Each company has its own unique ‘legal mix’ of regulatory issues that it must face. The
application of law is also path-dependent, whereby similar firms face distinct legal issues
because of previous decisions made on how to pursue goals.79 For example, while most
firms are subject to labor laws, only those that agree to employ unionized workers
regularly confront the labor law of strikes, grievances, and labor relations. While a
mining enterprise might not prioritize patent protection, patent laws are of critical
importance to a pharmaceutical firm. While a firm in Massachusetts may require
employees to sign a non-compete agreement to protect that knowledge, a firm in
California must find other ways to do so, as such agreements are unenforceable there.80
A legal mix can vary widely from one company to the other.
The application of law is also path-dependent, meaning that similar firms face distinct
legal issues because of previous decisions made on how to pursue goals.81 For example,
a U.S. firm selling product in the European Union faces a host of legal issues that a
purely domestic enterprise does not. While two computer companies may manufacture
the same technology, one firm may choose to sell to the United States government,
requiring a familiarity with complex bidding rules that the other firm selling to private
consumers can ignore. A company faces a different set of legal questions depending
upon whether it chooses to pursue a foreign direct investment or licensing strategy with
its global business.82 While laws are usually not unique, the confluence of issues a firm
faces may be unique to that organization. As a result, individualized decision-making by
firms can result in rare or even unique legal conditions based upon geography, industry,
consumer markets, or business plans that may be difficult for competitors to duplicate.
Third, a resource must be imperfectly imitable by competitors.83 Barney articulates
three sources of imperfectly imitable resources: (a) unique historical conditions (b) a

77
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causally ambiguous link between a firm’s resources and its advantage, or (c) social
complexities.84 Each source can be found in the legal environment.
Firms may receive advantages from unique historical conditions through selection or
retention of a favorable jurisdiction. Established firms benefit from “grandfather
clauses”—legislative clauses exempting pre-existing classes of firms from the
requirements of new regulations.85 For example, the Clean Air Act permits older,
existing manufacturing facilities to operate according to less stringent and less costly
regulations than their more modern counterparts.86 Another federal law, enacted in 1988
to rectify a statutory loophole that allowed firms to improperly exploit a patented
business process, exempted firms who were already engaging in the practice prior to the
act.87 A Virginia banking law allows certain banks to operate insurance divisions if they
were during so by the early 1970s, even though today such operations are illegal in
Virginia today.88 For newer firms in these jurisdictions, such legal advantages are
impossible to imitate.
Causal ambiguity occurs when the link between a firm’s resources and its competitive
advantage is poorly understood by its rivals.89 Legal resources lend themselves to causal
ambiguity. Legal advice, offered by lawyers who commonly act as liaisons between
legal rules and business practice, is a protected source of information. A robust attorneyclient privilege bars disclosure of communications between executive and counsel in the
great majority of circumstances.90 The purveyance of legal services also does not have
an easily-perceived external expression. If a firm constructs a new factory in a new
market, the plant’s presence betrays the firm’s strategy to any watchful rival. Legal
advice, by contrast, exists largely largely the files of company counsel. It is neither
tangible nor fungible, and rarely expressed to the public in company plans. Thus, at least
from the perspective of rivals, the connection between legal resources and a firm’s
competitive advantage can be causally ambiguous.
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Social complexity arises when the source of a competitive advantage is known but the
method of replicating the advantage is difficult to identify due to social phenomena.91
Conditions such as a employee loyalty or a culture of creativity can be difficult to analyze
and replicate.92 Social complexity can exist in the legal environment. For example, firms
place a premium on having strong positive working relationships with regulatory
authorities.93 These relationships can have difficult to imitate characteristics such as
trust, shared commitment to goals, and mutual respect. If the firm breaks a rule, a
regulator that trusts firm management to not do it again might reduce the penalty due to a
prior positive relationship. Such relationships can also encourage flexibility in
compliance. For example, if an environmental regulator gives slack to a facility by
relaxing its permit standards, facility managers may feel an obligation to respond with
future improvements in environmental performance in order to maintain a good
relationship with the regulator.94

Relationships with regulators can also build trust, which in turn can open doors for firms
seeking legal approval. For example, PNC Bank transformed a legal headache into an
opportunity by aggressively responding to bank regulator concerns over deficiencies in
corporate governance.95 Instead of dragging its feet, PNC Bank built a ‘best-in-class’
governance and risk management model.96 Based on the strong relationship it had forged
with regulators, it received approval to complete a desired bank acquisition.97
Of course not every manager can build a personal relationship with government
regulators. Managers do have opportunities, however, to build contractual relationships
with suppliers or buyers that are potentially laden with social complexity. The nature of
social complexity in legal agreements has been widely discussed by Ian Macneil, credited
91
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for popularizing relational contract theory.98 Relational contract scholars theorize that
firms who form arrangements with one another develop a relationship that generates
planning, trust, and solidarity norms that far exceed the terms of the original agreement.99
Such norms promote cooperative behavior between the contracting parties and inhibit
opportunism.100 Firms in relational contracts pre-arrange dispute resolution mechanisms,
make partner-specific capital investments, and incorporate flexibility for unexpected
mishaps.101 Relationally-based business to business partners may maintain friendships,
share experiences, or communicate about issues in the industry.102 In short, parties in
relationally-based legal arrangements give and take more from each other than is required
by the written terms of the contract between them.103 These relational contracts are
inherently complex and multifaceted.
Engaging in the socially-complex practice of relational contracting is no mere altruism.
Socially-complex relationships between employers and employees result in lower
turnover, higher job satisfaction for employees, and enhanced employee loyalty
compared to firms who do not establish or break relational norms.104 Relational contracts
between businesses may result in investments in relation-specific assets, an exchange of
knowledge that mutually benefits all involved parties, the combining of complimentary
and scarce resources, and lower transaction costs.105 Thus, contracts and regulatory
obligations enmeshed in a broader social matrix can create competitive advantages that
impersonally applied regulations and contracts do not allow.
Finally, Barney explains that a resource granting a sustainable competitive advantage
must lack of equivalent substitutes.106 According to Barney, if a rival can copy a firm’s
valuable and rare competitive resource through different but strategically equivalent
means, that firm’s competitive advantage will not be sustainable over the long term.107
Finding substitutes for legal regulation is not easy. If a firm wants to conduct business in
the United States, for example, that firm must subject itself to the regulations of federal
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and state law. Firms cannot select alternate legal systems because the ones that exist in
their target market do not suit their liking.
This is not to say that firms have utterly no alternative when submitting to a legal regime,
but the alternative can be very costly, difficult to obtain, or available only to a select few.
Firms can certainly draft contracts that override default rules with terms that suit their
needs. Firms run the risk of having their terms rejected by others or deemed
unenforceable by a court. Wealthy firms can attempt to create legal substitutes by
lobbying legislators to change federal or state statutes in whatever field they occupy.108
Firms may also attempt to shape the common law.109 For example, Wal-Mart carefully
selects the lawsuits that it chooses to take to trial (rather than settle) so that it can
establish favorable judicial precedents that will make subsequent cases against it more
difficult to win.110 Few firms, however, lack the size or near-continuous contact with the
legal system to make this a viable approach.
Firms can also shift jurisdictions to obtain a favorable legal environment. Governments
use inter-jurisdictional competition in order to attract investment. Favorable employment
laws may attract employers concerned about workplace-related costs and lawsuits.111
Through favorable corporate laws Delaware skillfully positioned itself as the market
leader for business entity formation.112 Offshore banking institutions have attracted large
quantities of assets from U.S. companies seeking favorable financial laws.113
Yet, the substitutability of laws remains limited. However, moving an entire operation of
employees just to capture a legal substitute can be a costly burden indeed. Even if
regulatory arbitrage is low cost, interjurisdicional advantages may converge away over
time.114 For example, intellectual property laws among developed nations are now far
more similar to one another than they were twenty years ago, and that trend is likely to
continue to minimize the advantage of one nation’s laws over another.115 In spite of
108
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Delaware’s market leadership, the advantages of Delaware corporate law structure, for
example, have been eroded by other business-hungry states following Delaware’s lead.116
Some legal resources can be substitutable. Many laws, however, lack ready substitutes
because significant transaction costs exist and differences between state and national
jurisdictions may disappear over time. Thus, the legal environment of business can
possess a lack of sufficient substitutes necessary to establish a sustainable competitive
advantage.
Establishing that the legal environment can present all four pre-conditions for achieving a
sustainable competitive advantage shows that legally-knowledgeable personnel have at
least some role to play in furthering a firm’s strategic goals. Yet, just because a
sustainable competitive advantage is possible does not necessarily mean that managers
understand how to operationalize that advantage. The next section of this article
addresses this issue, exploring what conditions can most effectively create an
environment where legally strategic behavior will thrive.
II. WHAT FACTORS INFLUENCE LEGAL STRATEGY FORMATION?
If the legal environment can create sustainably competitive advantages, then what
characteristics of firms and managers best promote legally strategic behavior? Just as
scholars study the conditions of firms that promote innovation117 and creativity118, so the
characteristics that might drive legally strategic behavior are valuable to understand.
Encouraging these conditions to thrive can help firms improve their performance. Given
the probability that few managers currently perceive law as a strategic tool, development
of a strategy is likely offer firms an advantage that rivals will be slow to replicate. This
section explores potential drivers for strategic behavior by reviewing two categories of
variables. First, this section examines the attitudinal perceptions of managers that might
promote or deter strategic thinking. Second, this section examines the enabling attributes
of companies. This part concludes that both attitudinal and attributive variables can
encourage legal strategy.
A. Attitudinal Variables: Perceptions of Law, Lawyers, and the Judicial Process
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The first broad category that can be explored is the attitudes of managers that populate
firms. The group of attitudes that managers possess are known generally as attitudinal
variables. Attitudinal variables are viewpoints that are embodied by individuals that may
impact a person’s decisions, interests, values, or behaviors. Key decision-makers in an
organization can influence a firm’s strategy through their attitudinal-influenced
decisions.119
The attitudes of managers toward firm activities have been the subject of repeated study.
Little research exists on manager attitudes towards business laws. The closest available
analogue has been the study of manager attitudes toward ethics. For example, one study
found that the degree of religious belief held by small business managers was positively
associated with a commitment to social responsibility.120 Another explored the nature
and extent of managers’ perception of the electronic monitoring of employee behavior as
an ethical act.121 Manager attitudes have also been studied for cross-cultural
comparisons, finding that national culture has a strong impact on managers’ ethical
beliefs and personal integrity.122
Beyond ethics, the study of manager attitudes has been as wide ranging as the factors that
impact business. One study examined whether a manager’s attitude towards supply
management impacted firm performance.123 Others have explored attitudes toward
change,124 markets and marketing,125 unions,126 and destabilizing organizational
pressures.127 Still other research has explored attitudes toward managers. One study
examined the varying attitudes of college students toward women managers.128 Another
revealed that the perceived behavioral integrity of managers was positively associated
119
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with employee job satisfaction, organizational commitment, leader satisfaction, and affect
toward the organization.129
Numerous unexplored attitudinal variables may influence strategic legal behavior. The
antecedents and consequences of managers’ attitudes toward legal rules overall remains
ripe for study. A manager’s interaction with his or her legal environment can vary quite
widely. At one extreme, managers view legal rules has impediments to goals to be
ignored or subverted whenever profitable. One former safety manager at McWane
Corporation, an owner of pipe foundries that received national attention because of its
alleged poor treatment of employees and safety practices,130 commented in an televised
interview that, “[t]he McWane way is don't tell anybody [government regulators charged
with enforcing OSHA safety laws] anything . . . I mean you don't convict yourself. Let
them do it, that's what they get paid for.”131 An environmental lawyer familiar with
McWane’s practices commented, “McWane's attitude is ‘unless you catch us, unless you
push us, unless you were right up to . . . it, to the limit, we're not gonna do anything we
have to do.’”132
On the other extreme, managers may view regulation as an opportunity for growth.
When the controversial Sarbanes-Oxley Act of 2002 (SOX) was passed, most managers
questioned the need for the significant burdens imposed upon them, viewing the Act as
something that subjects managers to the same compliance obligations as those who have
been negligent or dishonest.133 A minority of managers viewed the new regulations,
which in party placed responsibility on management for maintaining sound internal
financial controls, “approached the new law with something like gratitude.”134 This
group did not focus on literal compliance but rather found ways to use the new law as a
springboard for implementing performance-enhancing internal reforms.135 When a
digital asset management firm combined SOX-based reforms with business strategies, the
firm gained a competitive advantage in consolidating data management, streamlining
customer orders, and expanding the capabilities of their supply chain.136
Intriguing questions underlie these different managerial attitudes toward the legal system.
Perhaps the Vice President of Finance and Chief Accounting Officer of RSA Security,
John Parsons, and his team already had an embedded attitude of respect towards the law
when he was responsible for implementing SOX’s requirements. This respect may have
come from attitudes expressed by his CEO or fellow executives. A belief may permeate
129
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the organization that fair regulation is necessary to maintain sound business practices.
Perhaps the firm’s ability to communicate freely across disciplines allowed for the
formation of a cross-functional team that could integrate legal rules and business
opportunities seamlessly into a strategic plan. By contrast, the McWane environment
may possess none of these enabling characteristics or even be filled with pressure from
executives to ignore the law. Isolating the drivers of positive managerial attitudes toward
law may also isolate drivers for enabling legally strategic behavior.
A firm’s belief that law can be shaped through its own efforts may be associated with the
ability of a firm to use law strategically. The most obvious efforts by firms to shape their
legal environment is through corporate political activity, which many firms do directly
through lobbying or indirectly through trade groups that advocate on their behalf.137
Successful lobbying practices may engender in managers a sense of self-efficacy toward
the law.138 While some managers may view laws as something immutable to control and
resign themselves to reactive behavior, others that have implemented or witnessed
favorable legal changes may view new regulations more malleably. A firm experienced
with presenting the business impacts of legal rules to legislators may realize that it can
use regulations in a way that captures a competitive advantage over rivals. While the
ability to use laws strategically may be widespread, the belief that a firm has the ability to
perceive laws as more than compliance rules may be rare indeed.
Attitudes toward legal process may also influence the propensity towards strategy. A
manager may have a negative experience with litigation or arbitration, either as a
defendant or as a non-party participant.139 A manager may also suffer the scrutiny of
overzealous enforcement. For example, in securities regulation, United States regulators
apparently compete to be one what author calls the “toughest cop on the street” where
regulation of markets in the United Kingdom tend to be more collaborative and solution
oriented.140 Different experiences with regulators can shape how laws are perceived and
utilized. A manager subjected to a searching audit or uncompromising government
scrutiny may view the legal process as biased in favor of government and against
business. A manager viewing legal processes as inherently unfair may be more likely to
work outside legal structures (illegal behavior) than within them (strategic behavior). If a
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manager has not experienced successful collaboration with regulators it is unlikely that
the manager will consider collaboration with regulators as an opportunity.141
An intriguing variable is the attitude that managers and executives have toward lawyers.
Lawyers have a poor reputation amongst businesspeople. Lawyers are perceived as being
overly conservative, quick to throw up barriers, and more interested in legal technicalities
than furthering the goals of their client. Manager may dismiss a lawyer’s counsel
assuming that lawyers create problems so that they can justify their own existence.142
While some managers genuinely desire an attorney who will provide the most objective
counsel possible, other managers may want a more ‘client focused’ lawyer who will find
a way to accomplish the firm’s objectives regardless of their wisdom or legality.143
Added to the difficulty lawyers face is that they are often the bringers of bad news. As
Elihu Root reportedly observed, “half of the practice of a decent lawyer consists in telling
would-be clients that they are damned fools and should stop.”144 There is thus ample
opportunity for managers to view their counsel as obstructionist and out-of-touch.
Surveys reinforce this perception. When a law school surveyed small business owners, it
revealed an unexpected degree of skepticism and hostility towards lawyers.145
“Authoritative,” “conservative,” “arrogant,” and “intimidating” were words used by
these owners to describe attorneys.146 Respondents complained that attorneys refuse to
admit mistakes and failed to know answers to client questions.147 Productivity was
measured by how many documents were produced rather than solving a problem quickly
and cheaply.148 One participant reported that a law firm hired for a routine acquisition
refused to rely on documents already vetted by other lawyers and mushroomed the
transaction into a $27,000 legal bill.149
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Just as plant managers have been surveyed to study the impact of management practices
on competitive advantage,150 so can other researchers survey corporate counsel, top
executives, or in-house legal staff to understand how managers and executives perceive
law and lawyers. A survey of Fortune 500 CEOs revealed that while 96% of general
counsel worked on “regulatory compliance” matters, only 62% served in a “strategic
development” capacity.151 Similarly, while 69% of the surveyed CEOs reported that the
most important role of general counsel was to “find solutions to legal problems,” only
31% stated that it was to “develop advantages in the legal and regulatory framework” of
the industry.152 This survey also revealed that only 4% of CEOs surveyed believed that
strategic thinking would be a skill set sought in a new general counsel.153 By contrast,
other nationwide interviews of CEOs and general counsel have revealed no predictable
attitude toward lawyers from CEOs who had themselves practiced law.154
There is evidence, however, that in-house counsel may be positioning themselves as more
sensitive to the goals of top management. Nelson and Nielsen interviewed forty-two
corporate counsel from twenty-two Fortune 1,000 companies in order to better
understand their role as legal advisor.155 The authors concluded that corporate counsel
generally performed one of three roles: a cop role, a counsel role, or an entrepreneur
role.156 Attorneys playing the cop role mostly performed legal gate-keeping functions
such as imposing compliance programs, approving contracts, and responding to legal
questions.157 Cop-attorneys emphasized the importance of independent judgment and
saying “no” when a proposed action was illegal.158 Counsel-attorneys, by contrast, also
perform gate-keeping roles but expand their relationship with into one that makes
suggestions based on business, ethical, and situational concerns.159
Entrepreneur-attorneys were the third and most multifaceted category of in-house
counsel. The authors insightfully describe entrepreneur-attorneys as those who, “say law
is not merely a necessary complement to corporate functions, law can itself be a source of
profits, an instrument to be used aggressively in the marketplace, or the mechanism
through which major transactions are executed.”160 The authors concluded that these
counsel derive meaning from furthering the business conception of the corporation, a
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profit-making and capitalist institution.161 In-house counsel interviewed of this type
expressed enthusiasm for making deals, raising money, and acquiring other companies.162
They offered advice beyond the legal function not only because they felt comfortable
doing so but were expected to do so by fellow executives.163 Business achievements
rather than legal objectives may primarily motivate such counsel.164
These results offer intriguing insights into the potential of corporate counsel as a source
of strategy. One-third of the attorneys in the sample filled the entrepreneurial role while
only seventeen percent approximated the cop role in the organization.165 With half of
surveyed attorneys playing a counsel role, the majority of those interviewed saw
themselves as having some role beyond legal compliance and gate-keeping. It is likely
that the more in-house attorneys see themselves as counsel and entrepreneurs, the more
likely that legally strategic behavior will arise from their practices. These attorneys may
have many of the necessary antecedents, including a strong legal background, a proactive
approach towards business decisions, the ability to exercise judgment, and an attitude of
responsibility.166
Finally, legally strategic behavior might be influenced by managers’ attitudes toward
risk. Scholars have explored managers’ attitudes toward risk using a variety of criteria.167
Management may not implement an otherwise meritorious strategy because of the
perceived risk of a field, like law, with which managers might not be familiar.168 Taking
a strategic approach to law is an inherently risky venture. Internally, managers might
encounter resistance from colleagues and take disproportionate blame if a novel strategy
fails. Externally, a careless legal strategy may run afoul of legal rules not properly
considered by the manager.
Amplifying the impact of risk on legal strategy is the apparent propensity of managers to
significantly overestimate the risks of new regulation.169 One study found that the
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passage of disability laws protecting employees triggered a decrease in fixed asset
spending by firms apparently taking a wait-and-see approach to the new law.170
Although disability law can influence fixed asset spending due to changes in physical
plant to accommodate disabled workers, the approximately eleven percent drop in
spending ($1,878 per employee) was out of proportion to other studies’ estimated costs of
disability accommodations (average cost of an accommodation $121.42).171 Similarly,
another study found that managers reacted to the adoption of wrongful discharge laws172
as if the cost of exposure were one-hundred times as great as the actual legal costs.173
The authors credit this response in part to an irrationally large fear of litigation
encouraged by those who financially benefit from an increased deployment of defensive
measures.174
Similar misconceptions regarding the impact of employment laws by employers were
reported in another study. Managers have a strong incentive to avoid legal risks, even
those that might present opportunities. Legal controversies will inevitably reflect poorly
on the manager’s decision-making ability and overall competence.175 Risk tolerance may
thus be associated with a propensity towards strategic legal action. Conversely, the
systematic over-estimation of liability may inhibit strategic legal thinking. There is a
robust source of attitudes from which to divine source of legal strategy.
B. Attributive Variables: Size, Leadership, and Legal Staffing of the Firm
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In addition to a variety of attitudinal variables, attributive variables may promote
strategic behavior. Put simply, a firm attribute is a characteristic of an organization or of
the people employed by it.176 For example, while a belief that lawyers impede change is
an attitude, the number of lawyers in a company is an attribute. Firm attributes, like
attitudes, have been the subject of significant study. For example, attributes of upper
management have already been examined in relation to strategic orientation,177 strategic
change,178 creativity,179 firm performance,180 and internationalization.181 Attributes of
organizations such as size of teams,182 size of the firm,183 innovative activity,184 and
workplace flexibility185 have all been studied for their impact on firm performance. Just
as attributes can impact a variety of firm measures, so can they likely influence whether a
firm pursues a legal strategy.
There are many possible attributes worthy of study, but one of the most promising is the
impact of a lawyer-CEO leading the organization. Overcoming a prejudice that lawyers
make bad corporate executives, attorneys have shown to be dynamic and persistent
leaders. As of December, 2004, 54 S&P 500 companies were led by CEOs with law
degrees, inviting a comparison between lawyer and non-lawyer CEOs in their use of law
as a strategic resource.186 The obvious implication is that when a lawyer leads an
organization he or she will be better able to integrate legal and business goals than an
executive without legal training. Lawyers have led companies that have both succeeded
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and failed, but lawyer-CEO’s may help firms better recognize and address controversial
issues such as corporate governance, ethics, and social responsibility.187
Another promising variable is the structure of legal staffing. A firm with in-house counsel
might be the most likely source of legally strategic behavior. In-house attorneys have a
single client and regularly interact with top executives in the organization. They might
participate in executive meetings, be exposed to business issues, and forge a closer
position of trust than an outside counsel would. It is possible that in-house counsel
switch employers less frequently than attorneys in private practice. An in-house counsel
has probably lost his or her ‘book’ of clients that allow a lawyer to move from one firm to
another. Therefore, in-house counsel might remain with one firm for a longer time than a
private attorney, allowing more time for a relationship between the attorney and
executives to thrive.
The result of this closer integration might be twofold. First, integration might enable inhouse counsel to understand the firm’s business issues more thoroughly and thereby offer
legal advice that integrates itself more seamlessly with firm goals. Second, integration
might cause top executives to rely on their in-house counsel departments for a broader
range of problems. Whereas a call to an outside counsel might trigger costly billable
time, consultation with in-house lawyers has no explicit transaction cost. Physical
proximity between executive and lawyer may also encourage casual conversation and a
better understanding of one another’s abilities and goals.
This does not necessarily mean, of course, that firms employing exclusively outside
counsel are unable to germinate legal strategy. Many law firms have experienced
partners who have long-standing relationships with their business clients. Through these
relationships a similar knowledge-sharing between attorney and manager can emerge.
Lawyers learn their client’s business and goals more thoroughly. Managers develop a
more nuanced understanding of what lawyers can offer them in helping to make business
decisions. The differential amongst firms with external counsel might be the frequency
and nature to which this counsel is relied upon. Managers that rely on external counsel
infrequently are less likely to develop a close relationship that would precipitate
information exchange necessary for strategic behavior. Managers that call on external
counsel only when litigation looms or regulators knock may never get the opportunity to
perceive lawyers as more than expensive tools for damage control. Given the previously
discussed survey showing that CEO’s do not view their general counsel as reservoirs of
strategy,188 much work needs to be done in order to understand how to develop
meaningful lawyer and CEO information exchange.
Another source of strategic behavior may be the large numbers of non-lawyers that
populate middle management and whose job it is to address a myriad of legal and
regulatory problems. For example, Pratt & Whitney is a division of United Technologies
Corporation that designs, manufactures and services aircraft engines, industrial gas
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turbines and space propulsion systems.189 Pratt & Whitney has a legal services
department that manages export or import compliance, patent writing, managing
contracts, government compliance, standards of business ethics, environmental health and
safety, and government sales.190 Only half of the employees in the department are
attorneys.191 These employees, many of whom likely have undergraduate and graduate
business degrees, might be in a good position to perceive and exploit business
opportunities when legal and business issues intersect. While not every firm will be
faced with the same regulatory expectations as an engine manufacturer, most companies
employ non-lawyer managers who are tasked with complying and navigating a specific
regulatory regime. From that obligation might arise strategic thinking about the legal
environment.
The firm’s level of regulatory scrutiny may also be a factor in explaining propensity for
legal strategy. Some industries such as airlines, financial services, and utilities, are
heavily regulated.192 Experience with regulation may train executives to think creatively
about the legal environment of their business. Managers may have to frequently
negotiate with regulators, address complex new changes in the law, file reports that
satisfy legal requirements, and minimize the burden of rules on company operations. This
experience may encourage managers to view regulations multi-dimensionally. One of
those dimensions might be to integrate law with a firm’s strategic goals. By contrast,
managers that interact sporadically with regulations or respond only when litigation
threatens may view laws as inflexible and regulators as autocratic. A narrow view of law
may prevent managers from perceiving opportunities in new regulations.
Genuine reliance on a corporate code such as a credo or statement of ethics might
facilitate strategic thinking.193 A corporate code is a statement of values developed by an
organization for which employees should follow or aspire.194 Credos can not only require
employees to follow the law but commit themselves to principled business conduct, high
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ethical standards, and respect for stakeholders.195 For example, Johnson and Johnson
relied on its credo to guide it through a potentially disastrous tampering of its flagship
brand Tylenol. The firm’s frank communication with the press and assumption of
responsibility the credo demanded is widely credited with saving the brand and
preserving its market leadership.196
Genuine engagement with a credo requires managers to address the legal environment in
a more complex way than simple compliance. The firm must examine its own moral
standards, express those standards in a public document, and apply those standards
throughout the organization. Through incorporation of credo values, a firm might
improve its performance via a ‘doing good by doing well’ strategy.197 In that way,
adherence to a code is a strategic approach to ethics, taking a potentially cumbersome set
of rules and applying those rules to capture internal or external value.
Ethics, like law, can be ignored, avoided, or viewed as an obstacle for performance.
Instead, some firms incorporate ethical behavior into business practices, using ethics to
attract socially responsible investing and engage in social marketing of products.198
Managers experienced with creating value from ethical standards might have a greater
propensity to find value in legal regulations. The value capturing process is similar –
discovering opportunities in rules that voluntary or mandatorily control behavior. Ethical
firms must self-examine and perceive standards as enabling, perceptions also helpful in
thinking strategically about the law. An ethically savvy firm might become a legally
strategic firm and capture value in ways that other firms could not readily perceive.
Other variables may also be promising. The size of a firm’s corporate legal staff might
encourage strategic thinking. The number of attorneys in top management positions may
encourage a culture of open information exchange. The presence of attorneys on a firm’s
board of directors might increase legal sensitivity in board decisions.199 A highly
competitive market environment may increase the motivation for a firm to search for new
sources of competitive advantage.
Although rich opportunities exist, empirical research in this emerging area faces
challenges. Any exploration of legal strategy must control for a number of variables
including economic factors, labor factors, industry factors and firm-specific shocks. Any
effort to isolate a strategic legal plan must account for other firm-wide or discipline-wide
strategic initiatives occurring either concurrently or having recently occurred in the
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company. The purpose of such controls would be to ensure that it is the legally-based
resource that is the source of the resulting advantage and not a variety of other factors
simultaneously influencing the firm’s development. In spite of these challenges, the
potential sources of strategic legal behavior are nearly as large as the varying legal
attributes of a firm and remain an attractive topic for development.
III. CONCLUSION
Law can be a source of sustainable competitive advantage—satisfying each element of
the four-part test for sustainable competitive advantage: value, rarity, inimitability, and
non-substitutability. Laws confer significant value to firms through the protection of
innovation, the enabling of free labor markets, and the efficient regulation of contracts.
Some legal resources are also rare, such as the benefits conferred through individual
contracts between buyers and suppliers, manufacturers and customers, and labor and
management. The competitive advantage of legal resources may be sustained by virtue
of their imperfect limitability, their causal ambiguity, and their social complexity.
Finally, substitutes for laws are rare and costly to obtain. This does not mean that all
legal resources may convey a sustainable advantage, but it does indicate that a firm’s
legal environment may present opportunities for capturing sustainable advantages over
rivals.
The notion that law can be used to create sustainable competitive advantage invites
intriguing opportunities for further research. Little is known about managerial attitudes
towards the law and our legal system. Already evidence exists that some managers vastly
overestimate the costs of wrongful discharge laws and view lawyers with disdain. A
future researcher may find a surprising level of ignorance or even animus toward lawyers
and legal regulation in a wide variety of business subfields. Researchers may also find
that CEOs undervalue their general counsel. With only four percent of surveyed CEOs
reporting that strategic thinking would be a skill sought in a new general counsel, it is
possible that many CEO-general counsel relationships lack the strategic partnership
element that is so common amongst firm leaders and their marketing, financial,
technology, and management arms. Until studies are undertaken to examine the effect of
firm attributes, managerial attitudes, and attorney-CEO partnerships on the strategic
successes of the organization, this promising stream of scholarship will remain untapped.
Academic pontifications notwithstanding, there is no clearer expression of the importance
of legal strategy than that given by Larry Downes in the Harvard Business Review:
Your company’s legal department is broken. At best it is an expensive bit
of overhead, an evil made necessary by our litigious society. At worst, it
is your biggest roadblock to innovation. In most organizations the legal
staff is isolated and paid too much just to say no to the most interesting
ideas and strategies. . . . The new corporate counsels must act as coach,
adviser, and strategist, embracing their companies’ most innovative plans.
. . . Fifteen years ago, another member of the executive team stood in
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comparable disregard, his value a matter of doubt. That person was the
CIO. We all know how that turned out.200
Law is the information technology of the 21st century – a veritable “black box” of
untapped competitive advantage.201 Viewing law as a strategic resource can
enable firms to ‘unbreak’ their legal departments and capture sustainable
competitive advantages that rivals are unable or unwilling to pursue.
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Promote Skilled
& Liquid Labor
Markets

Enable Efficient
Trade

- employment at will
- restrictions on
noncompete
agreements
- agency controls
- anti-discrimination
protection

Facilitate Capital
Markets
- Securities
Regulation
- Limited liability
- Choice of business
entity

- known and certain
contract law
- free-trade
agreements
- consistent default
rules

Legal
Environment of
Business

Enhance Brand
Equity
- trademark law
- warranties
- truth in advertising

Create Incentives
to Innovate
- Intellectual Property
rights
- Quick enforcement
through injunctions
- preferential tax
treatment of research
and development

Exhibit 1: How the Legal Environment Facilitates Business Goals
Adapted in part from Bagley (2005)
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Lack of Substitutes:
- broad applicability of
federal and state laws
- declining jurisdictional
variation
- limited lobbying for small
firms

Valuable:
- shield management
discretion
- create incentives to
innovate
- defend brand equity
- encourage restructuring
Unique Historical Conditions:
- “grandfather” rules
Imperfectly Imitable:

Resource Variables

Casual Ambiguity:
- attorney-client privilege
Social Complexity:
- relational contracts
- manager-regulator relations

Rare:
- industry-specific rules
- unique ‘legal mix’
- decision pathdependence

Sustainable
Competitive
Advantage

Attitudinal:
- treatment of risk
- interaction with legal
system
- perception of lawyers
- interaction with executives

Descriptive Variables

Attributive:
- upper management
background
- attorney as CEO
- legal training
- prior legal experiences

Exhibit 2: Sustainable Competitive Advantage:
Resource and Descriptive Prerequisites
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